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On November 17, the British-Russian Law Association held a seminar at the London offices of Salans LLP in Millennium Bridge House on “The Regulation of the Legal Profession in Russia – proposals for change”
. I was delighted to be asked to speak on practising law in Russia: a foreigner’s perspective. This gave me the opportunity to reflect on the decade since I moved to the St Petersburg office of Salans in 2000. 
The Russian legal system has accomplished more than I could have imagined. There has been enormous progress in adopting the key building blocks of civil and commercial law as well as significant advances in legal education in Russia, the quality of lawyers and judges. Although Russia remains very much a continental system, the role of precedent is increasingly helping to assure consistent and predictable decisions. 

Further development and reform of the legal system is required, of course. Even more important than further development of legal reform, however, is the transparent implementation of the reforms already adopted, assuring the just and impartial rule of law. In the author’s view, regrettably, Russia has not fulfilled its promise of developing a democratic market economy. Russia is increasingly a country characterized by intimidation of journalists, suppression of dissent, and corruption on an unprecedented scale. 

The following quote from the Senior Resident Representative at the International Monetary Fund in the Russian Federation, Mr Odd Per Brekk
, explains why the legal system has such significance for the development of the Russian economy: “The investors that Russia wants to attract be they domestic or foreign are those who look for the stability and predictability that allow them to make long-term commitments. That is why strong economic policy institutions and frameworks are so important. Among economists, these terms refer to the broader set of bodies and laws that include corporate governance, low corruption, social safety nets and prudent monetary and fiscal policy management. Equally important is the practical behavior of those in charge - in other words, implementation. This is all especially relevant because Russia's policy frameworks remain largely in a formative state, even though it has been 20 years since the country started its transition to a market-based economy.”
It is also very important to recognize that foreign investment is vital for the development of the Russian economy. Indeed it is much more important for Russia than for developed countries in Europe. Troika Dialog recently concluded: “Foreigners are the key source of long-term capital. Foreign investors are the providers of financial capital for the equity (75%), Eurobond (70%) and syndicated loan (100%) markets, and provide 44% of the total financial capital in Russia. Foreign perception is therefore arguably as important for the equity market as local reality.”  
Moreover, the analyst continued: “The principal source of domestic capital is deposits. Deposits make up 82% of identifiable domestic financial capital, and are intermediated by the banks into domestic loans, with little available for long-term investment.” 
It is no secret that certain aspects of the Russian legal environment frequently arouse serious misgivings in foreign investors.  In this article, I will only touch on a few such aspects, because the purpose of this article is not to provide an exhaustive survey of Russian legal reforms, but rather to highlight a few key features and tendencies in the development of Russian law and law enforcement in the period since the creation of the Russian Federation to the present time.

The Development of Russian Law
The collapse of the USSR required creation of an entirely new legislative base for the Russian Federation.  Soviet law continued and continues to be used on a temporary basis, but does not reflect the realities of a newly created market state.  The transition to a market economy and the opening up to foreign capital required the adoption of appropriate laws.  In the twenty years since the formation of the new state, the Russian Federation has adopted all the key normative acts:
	Legislation
	Date of entry into force

	Law on Competition and the Restriction of Monopolistic Activity on Commodities Markets (no longer in force)
	18 April 1991

	Law on the Insolvency (Bankruptcy) of Enterprises (no longer in force)
	1 March 1993

	Civil Code Parts I to IV
	1 January 1995-1 January 2008

	Law on Joint Stock Companies
	1 January 1996

	Law on Limited Liability Companies
	1 March 1998

	Tax Code Parts 1 and II
	1 January 1999-1 January 2001

	Land Code
	30 October 2001

	Law on Insolvency (Bankruptcy) (new)
	3 December 2002

	Law on the Protection of Competition (new)
	26 October 2006


During this period, there was a transition from the Soviet civil law principle that “only that which is expressly permitted, is permitted” to the principle that “everything which is not expressly prohibited is permitted”.  However, this key principle was significantly undermined by the doctrine which emerged in the Yukos tax litigation: tax planning intended to minimise taxes is illegal even if the law is formally complied with.  Moreover, this doctrine seems to override other established legal principles such as the statute of limitations.
Whilst certain areas of Russian law were liberalised reasonably quickly, the process took significantly longer for other areas.  The first normative acts on joint enterprises with foreign investors acts were Decrees No. 48
 and 49
 (adopted in Soviet times).  Under Decree No. 1405
 all enterprises whose products could compete on the external market were granted the right to engage directly in import/export operations.  The decree also repealed restrictions on foreign members’ interests in the charter capital of a joint enterprise – previously, the non-Russian investor(s) could not hold more than 49%.  In practice, the process of registering joint enterprises was very burdensome and included the need to obtain permissions from a large number of federal departments and ministries.
Liberalization of foreign currency control legislation took significantly longer. The reform process required a number of intermediate stages and was implemented over a period of more than a decade.  Most of the restrictions on currency transactions between residents and non-residents of the Russian Federation were only removed in 2006: obligatory registration of currency transactions and special accounts were repealed.

Positive aspects and tendencies in the development of Russian law and law enforcement

The creation of a normative legal base at the federal, regional and local levels in only twenty years is undoubtedly an unprecedented achievement.  Although certain problems still exist, a number of key legal issues have been positively addressed by Russian lawmakers.

Shareholders’ Agreements
One of the most important positive developments, in my view, is the recent legislation permitting shareholders’ (members’) agreements.  No major project involving foreign investors can avoid having such agreements, irrespective of whether the foreign investor holds a minority or a controlling interest.  At the same time, until recently, it was not clear  whether or not it was possible to conclude a binding shareholders’ agreement in Russia, and in fact it was clear that certain key provisions would not be enforceable. The practice of concluding shareholders’ agreements has existed for a long time, however, and the Russian Courts in the mid-2000s developed on the whole a negative position in relation to shareholders’ agreements
.  However, this should not be particularly surprising as Russian corporate law was borrowed largely from the Netherlands, where shareholders’ agreements also cannot be enforced to a large extent.

The Russian legislature changed this negative practice to attract investors and particularly foreign investors.  Thus, Federal Law No. 115-FZ
 expressly permits the conclusion of shareholders’ agreements in relation to joint stock companies.  A little earlier, at the end of 2008, the Federal Law “On Limited Liability Companies” was amended to permit the conclusion of agreements on the rights of company members.  These agreements are analogous to shareholders agreements but are entered into by the participants of a limited liability company. Both shareholders agreements and members agreements require exercise of voting and other rights pursuant to the agreement and sale or purchase of shares/interests at a specific price and/or upon the occurrence of certain conditions.

It is hard to over-estimate the significance of these changes for foreign investors.  Furthermore, it is worth noting that the problem continues to exist in the legislation of several European countries (for example, the Netherlands and France) where, in contrast with the Russian Federation, legislation has not been adopted to cure the problem.
A change in the role of judicial precedent
When addressing the positive aspects of the Russian legal environment, the increasing role of precedent in Russian law cannot be ignored.  Although Russia has a continental legal system in which court decisions do not constitute a source of law, in practice the decisions of higher courts are taken into account by lower courts when deciding cases.  The RF Constitutional Court is expressly endowed with the right to interpret the RF Constitution.  The role of legal precedent grew significantly after the RF Commercial (Arbitrazh) Procedural Code came into force in 2002.  This provided grounds for the supervisory review of court decisions such as that the court decision did not comply with the standard interpretation and application of legal norms by the commercial courts.  In 2008, the Plenary Session of the Supreme Commercial Court [“SCC”] of the Russian Federation adopted Decree No. 14
 which permits the review, on the basis of newly discovered circumstances, of a court decision, which was based on provisions of law where the SCC Plenary Session or the Presidium have determined how these provisions should be applied since the decision was issued.  This Decree No. 14 has given rise to a wide public consultation on the actual formation of precedent law in Russia.
However, a more well-known decision, confirming the role and significance of precedent in Russian law, was taken nearly a year ago by the RF Constitutional Court [“CC”].  Decree of the RF CC No. 1-P of 21 January 2010
 confirmed that the RF SCC has the right, in order to standardise judicial practice, to provide theoretical interpretations of the legal norms applied by commercial courts and to formulate legal positions.  The interpretation of law by the higher judicial bodies is vital for the lower courts for the future.  Moreover, after an RF CC decision has come into force setting out the constitutional law meaning of a given norm, this norm must not be interpreted in any other manner or applied in any other sense.  Pursuant to Decree No. 1-P, commercial procedural legislation
 is to be amended to ensure that it is possible to review a commercial court decision on the basis of newly discovered circumstances, where that decision is founded on a legal norm and where the RF SCC Plenary Session or the RF SCC has issued a decree determining (or amending) how this norm should be applied after the given court decision has taken effect, and the decree was issued as a result of a supervisory review of another case taking into account established practice including legal positions formulated by the Plenary Session of the RF SCC.  Accordingly, in our view, there is every basis for believing that the Constitutional Court has, in reality, legalised precedent as a source of Russian law.

Existing problems of Russian legal environment
Having noted above the positive developments in Russian legal practice, it is impossible to ignore a number of urgent problems.
Investment in companies having strategic importance
From the point of view of a foreign practitioner, Federal Law No. 57-FZ
 is undoubtedly one of those normative acts which make it harder to attract foreign investment into Russia.  Furthermore, the problem arises not only from the fact that this law directly aims to restrict the access of foreign investors to Russian companies carrying out one of 42 strategic types of activity or having the right to exploit a strategic deposit.  The problem is in the excessively broad and unclear formulations, which frequently mean that it is simply not possible for potential investors to determine with certainty to what extent a particular type of activity or a company engaging in this activity is or is not strategic in accordance with this law.

Problems of law enforcement practice
Much can be said about the current problems in Russian law enforcement.  One of the most problematic aspects, in my view, is corruption.  No less important is the failure of Russia to establish the rule of law. In this respect the persecution of attorney Sergei Magnitsky in connection with the cover up of a massive misappropriation of budgetary funds, and the brutal beating of journalist Oleg Kashin as part of an ongoing reign of terror against journalists clearly aimed at suppressing the free press, are particularly distressing.  
The problem of criminalisation of Russian society must also be addressed.  The brutal mass murder of 12 people (including 2 infants) in the village of Kushchevska by a criminal gang apparently closely connected with the local authorities is merely the most shocking example of the relentless criminalization of Russian society.  Precisely this problem was addressed in a recent article by the Chairman of the Constitutional Court, Mr Valeriy Zorkin, “the problem of the constitutional defence of the person, [his or her] life and security, and also [his or her] property, from banditry and corruption is of an unchanging and fundamental character.  If the state transforms into a criminal state, [Citizens] will dream not about democracy but about an iron dictatorship able to offer at least some alternative to the criminal jungle.  In conditions where the criminalisation of the social-economic sphere is not reducing, our clients will lose the main stimulus to any healthy entrepreneurial, innovative, economic activity.  The decriminalisation of the social, economic and political life is our main task in the defence of the rights and liberties of the citizen in upholding the constitutional rule of law.”

Conclusions
Russia has made tremendous progress in a mere twenty years in establishing the building blocks for a market economy. Much more remains to be done, but as in the case of shareholders’ agreements, the issues are generally well understood and addressed in a remarkably expeditious way. Major issues remain to be overcome for further progress: corruption must be fought at all levels, trusts and monopolies must be broken up, real support must be given to small and medium business, the role of the state in the economy must be reduced, and the rights of investors must be protected (both Russian and foreign).  There is a headlong movement forward; a legal base which is to a significant extent suitable, if not totally consistent, has been formulated, including with the aim of attracting foreign investors.  However, the inability to implement a proper system of law enforcement in practice and to engender the principle of the rule of law in life to a significant degree negates all the incredible progress that has been achieved. I sincerely hope that Russia will find enough strength and wisdom to return to the path of building a market economy for the benefit of its citizens and to guarantee fundamental human rights and liberties, protected by an institutionalised rule of law and an active and activist legal community.
* The author would like to thank Ksenia Bruk, associate, Salans St Petersburg, for her assistance in the preparation of this article and Sophie Palmer, associate, Salans London for assistance with organization of the seminar and translation of this article into English.  


� The programme can be found at http://www.thebrla.com/event_35.html


� Article “An Investor’s Wish List”, The Moscow Times, 12 November 2010. 


� Decree of the Council of Ministers of the USSR of 13 January 1987 No. 48 “On the procedure for the creation on the territory of the USSR and activity of joint enterprises, international associations and organisations of the USSR and other countries which are members of the Council of Economic Assistance”


� Decree of the Council of Ministers of the USSR of 13 January 1987 No. 49 “On the procedure for the creation on the territory of the USSR and activity of joint enterprises, international associations and organisations of the USSR and other countries which are members of the Council of Economic Assistance”


� Decree of the Council of Ministers of the USSR of 2 December 1988 No. 1405 “On the further development of the foreign economic activity of state, co-operative and other social enterprises, associations and organisations”.  


� The “Megaphone” case is widely known – see Decision of the Federal Commercial (Arbitrazh) Court of the Western-Siberian District of 31 March 2006 in the matter F04-2109/2005(14105-А75-11), F04-2109/2005(15210-А75-11), F04-2109/2005(15015-А75-11), F04-2109/2005(14744-А75-11), F04-2109/2005(14785-А75-11).


� Federal Law No. 115-FZ of 3 June 2009 “On Amending the Federal Law ‘On Joint Stock Companies’ and Article 30 of the Federal Law ‘On the Securities Market’”


� Decree No. 14 of the Plenary Session of the RF Supreme Commercial Court dated 14 February 2008 “On supplementing Decree No. 17 of the SCC Plenary Session of 12 March 2007 “On the application of the RF Commercial (Arbitrazh) Procedural Code in the review of court decisions which are already in force upon newly discovered circumstances””.


� Decree of the RF CC No. 1-P of 21 January 2010 on the verification of the provisions of part 4 of article 170, paragraph 1 of article 311 and paragraph 1 of article 312 of the RF Commercial (Arbitrazh) Procedural Code in connection with the complaints of closed joint stock company “Production Association “Bereg” and open joint stock companies “Karbolit”, “”Mikroprovod” Plant” and “Scientific-Production Enterprise “Respirator””.


� The draft law amending the RF Commercial (Arbitrazh) Procedural Code was adopted by the RF State Duma on the third reading on 10 December 2010.  


� Federal Law no. 57-FZ of 29 April 2008 “On the procedure for foreign investment in companies having strategic importance for the defence of the country and the security of the state”.
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